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T SOCIOLOGY OF CRm NIAL LAW
In a previous article attention was called to the fact that American criminology has paid little attention to the study of law and society.1 The positivistic approach, which limits itself to the study of the criminal, has to be supplemented by an equally ambitious study of the sociology of law.
The differentiation of normative facts from non-normative ones, or legal norms from other social norms, of penal law from other legal rules provides the distinctive structure of criminology, that which denotes specific social data and establishes their significance for criminology . ... But the major accomplishment is that Sociology of Law is unified by its ultimate reference to "actual" legal rules. Sociology of Criminal Law, is accordingly, that division of legal sociology which deals primarily with social phenomena relevant to the norms of penal law; hence Criminology, in this view, is synonymous with Sociology of Criminal Law. 2 In his attempt to be scientific the criminologist has sought the "causes" of crime in the individual. Crime must be studied as an aspect of institutional systems. Institutions, not individual offenders, should be the subject matter of criminology. "When a social phenomenon is defined by law, convention, or any institutional procedure, we should not assume that it can be referred to any one set of causes lying outside of the institutional system itself." ' It is vain to seek the causes of crime, as such, or crime anywhere and everywhere. Crime is a legal category. The only thing that is alike in all crimes is that they are alike violations of the law. In that sense the only cause of crime is the law itself.... Crime, then, is essentially relative. It has no inherent quality or property attaching to it as such, attaching to crime of all categories under all conditions. 4 There are two different but related problems in the sociology of law: (1) How law is differentiated from custom, and how the legal institution is interrelated with other institutional structures; 5 and (2) How criminal law is administered. The in-. formal practices are as important as the formal legal procedures. 6 This paper is concerned with the first problem.
Methodology
Methodology, as the term is used in contemporary sociology, usually refers to the statistical techniques which are used in the analysis of a given problem. At this stage in its development the sociology of law is not prepared for such quantitative analysis. The object of this study is institutions.
According to MacIver and Page there are three ways in which institutions may be studied: (1) historical analysis, (2) comparative analysis, and (3) functional analysis, or the way in which institutions are functionally interrelated in time and space 7 This functional interdependence of institutions is also labeled an "institutional complex" or "functional system"." According to Timasheff, the functional approach "refers to the emphasis upon the integration of parts into wholes, or, what is almost the same thing, the interdependence of parts. .. ."9 This idea is not new in social thought since it is found in one form or another in Plato, Aristotle, and, in the nineteenth century, in Spencer, Sumner, Durkheim, Pareto and Weber.
1 0 Today functionalism is prominent in the work of the British school of social anthropologyMalinowski and Radcliffe-Brown-and in the writings of Talcott Parsons in this country n The current emphasis on the study of whole cultures is seen in Margaret Mead's statement that "practices and beliefs can and must be evaluated in context, in relation to the cultural whole."" Contemporary functionalism has two aspects which are not accepted in toto by this writer. First, it has turned the study of social systems and institutions into a study of individuals. Malinowski reduced functionalism to the biological and primary needs of the organism.
1 3 Parsons reduces the social system to the actor-situation frame of reference. As Timasheff notes, it is not clear whether the focal point of Parsons' system is "actors" or social relationships.
4 ". . . Parsons' recent theory has been described as being as much psychological (and in some measure, psychoanalytical) as sociological."'" Parsons has stated that "in a personality considered as a system there is an internalized culture, while in a social system the counterpart of internalization in the personality is institutionalization."' 16 Such a basic distinction between groups and institutions must be made. Individuals. belong to groups, not institutions. 17 If we discuss the influence of the Industrial Revolution on the family system we are focusing attention on institutional relationships; we are not talking about the group to which John Doe belongs. If we make a basic distinction between socialization and institutionalization then a great deal of the confusion which exists in sociological theory, especially criminological theory, can be averted. The one approach studies the individual; the other studies the social system or institutional patterns. This paper is concerned with institutions and institutional history, not with the social psychology of individuals. The writer makes the assumption that the study of institutions need not and cannot be reduced to a study of the psychology of individuals.
Second, the study of functional systems has been ahistorical.
Logic and cultural history were separated, and logic became a substitute for history. Cultural history became irrelevant to an understanding of cultural orgins."
This substitution of logic for history, as seen in Malinowski and Parsons, is as characteristic of American sociology as is its individualism. 9 American sociology has been generally ahistorical in its approach to the study of society. It has concerned itself extensively and intensively with the "contemporary" realm of events ... most American sociologists are ahistorical and have been little concerned with the historical perspective.' 0 Robert Bierstadt recently stated that the source of substantive sociological theory is history." Pauline Young, in commenting on Rice's book, "Methods in Social Science," observed "it is of interest that this book includes historians as scientists.""2
Causation
The search for the cause of social change has been as frustrating as the search for the cause of criminal behavior. The cause of social change has been located in biological, geographical, technological and cultural factors." If one accepts a functional approach to the study of society and social change, as outlined above, then the con- 
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cept of cause is no longer valid. MacIver and Page reject the deterministic approach when they note that they are interested in interaction, not reaction. 2 4 Kingsley Davis, following MacIver's analysis of causation, views the "A causes B" notion of causation as a fallacy, and he substitutes for it a functional, or what he terms an "equilibrium", approach to a causal analysis.
The functional-structural approach to sociological analysis is basically an equilibrium theory. It is usually phrased in static terms, but as soon as the element of time is added it alludes to a moving equilibrium.2
Criminologists have been content to use the "A causes B" notion of cause in their analysis of criminal behavior. 2 6 The fallacy of this approach is that it views certain factors as independent factors, other factors as reactors. It locates the cause of X in a single factor or in multiple factors. If the factors in a situation are mutually interdependent, then no one factor can "cause" X. Oxygen does not "cause" water, neither does hydrogen. In this study of institutions emphasis is placed on interaction and interrelationships among institutions.
PART II: LAW AND SocIL& CHANGE
Theories of Social Change
In the nineteenth century theories of social change had one thing in common; they viewed social change as a transition from the tribe to the State; from simple organization to complex organization; from homogeneity to heterogeneity. This view of change was in line with the evolutionary concept of change which predominated nineteenth century thinking. MacIver and Page summarize this theme when they state that the primitive fusion of institutional functions in the kinship group gave way to differentiated institutional functions in which separate political, economic, religious, family and ecological units emerged.? The kinship system passed into a state system. "Custom passes into law."28
As was pointed out above, these institutions are historically interrelated and interdependent. They form a "functional complex."
The quickest way to envisage the total social order of a society is to understand its major social institutions and the relations between these institutions. Thus if a person can grasp the basic economic, political, religious, familial, and recreational complexes in the culture of the United States and can see how they are mutually interdependent, he has mastered the most salient feature of our social organization. 2 1
In order to understand the topic "law and society" we must understand how the legal institution is related to the other social institutions which make up our social Every legal problem arises within the framework of a particular set of social institutions. The interrelations of these institutions and the interaction between them and the body of legal sanctions existing at any given time create innumerable problems, in the solution of which the materials of legal history are made. 0 Historians have recently broadened the scope of their inquiry to include thorough considerations of social, economic, political and religious conditions. This approach is based upon (a) the alleged fact that the behavior of people is, by and large, uniform, standardized, and habitual, and that, as a result, social life may be thought of in terms of "institutions" which denote such behavior; and (b) that social change is ... to be explained as a result of conditions determined by and rising from a large network of institutions which are closely interrelated and the impact of these institutions upon each. An institutional interpretation of history does not ignore human factors but emphasizes common and recurring, rather than infrequent or individual, modes of behavior.' 1 Many concepts have been used in an effort to comprehend the nature of social change. Spencer viewed change as from homogeneity to heterogeneity. Simple organisms changed into complex organisms with special organs which performed special functions. Durkheim contrasted mechanical solidarity and organic solidarity. Redfield uses the terms "folk society" and "urban society". Tonnies talked about Gemeinschaft and Gesellschaft. Weber saw the change in terms of traditionalistic versus rationalistic modes of human behavior. Cooley used the terms "primary group" and "secondary group." Becker uses the terms "sacred" and "secular." Sorokin uses the terms "familistic" and "contractual."
Loomis and Beegle, using Weber's ideal type method, or the method of constructive typology, arrange the modes of human interaction on a continuum from familistic Gemeinschaft to contractual Gesellschaft.n By Gemeinschaft Tonnies meant community, group interaction dominated by natural will, custom and tradition, as seen in rural communities. By Gesellschaft he meant society, group interaction dominated by rational will, deliberate choice, formal interaction. A familistic Gemeinschaft system is characterized by social interaction with these characteristics: involuntary, primary, sacred, traditional, emotional, personal authority, unlimited rights and unlimited responsibilities. A contractual Gesellschaft system is characterized by social interaction with these characteristics: voluntary, secondary, secular, rationalistic, impersonal authority, rights and responsibilities limited to station." According to this scale the Amish rank high on the Gemeinschaft side of the continuum, whereas a government bureau and a military organization rank high on the. Gesellschaft side.
Legal Theories of Crime
Textbooks in criminology ignore the legal theories of crime. Sir Henry Maine viewed the transition in authority as a change from status to contract, "from a condition of society in which all the relations of Persons are summed up in the relations of Family, we seem to have steadily moved towards a phase of social order in which all these relations arise from the free agreement of individuals."u This transition in authority is also a transition from tort law to criminal law. Now the penal code of ancient communities is not the law of Crimes; it is the law of Wrongs, or, to use the English technical word, of Torts .... This peculiarity, however, is most strongly brought out in the consolidated laws of Germanic tribes. Without exception they describe an immense system of money compensations for homicide, and with few exceptions, as large a scheme of compensations for minor injuries.... If therefore the criterion of a delict, wrong, or tort is that the person who suffered it, and not the State, is conceived to be wronged, it may be asseted that in the infancy of jurisprudence the citizen depends for protection against violence and-fraud not on the Law of Crime, but on the Law of Tort.n This shift from tort law to criminal law is likewise a shift from family law to state law. Lowie, in commenting on the problem of the origin of law, states:
This brings us to the very core of our problem, for what Maine means is that in archaic jurisprudence it is not the State that is the aggrieved party, but the individual offender and his kindred. In other words, it is the old question of personal versus territorial relations.
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Emile Durkheim, following Maine's distinction of penal law and restitutiye law, made a distinction between mechanical solidarity, as found among primitive peoples, and organic solidarity, as found among modem peoples with a complex division of labor. He views a violation of mechanical solidarity as a crime, since punishment takes place. A violation of organic solidarity leads to restitution rather than punishment. The legal system restores to the individual that which has wrongfully been taken from him.Y It should be noted that Durkheim regarded the law of tort as characteristic of modern society, whereas Maine regarded tort law as characteristic of primitive societies.
Max Weber had a three-fold classification of social action: (1) rational-legal, (2) traditional, and (3) emotional. Each of these modes of conduct had its counterpart in the social structure. Rational-legal conduct is expressed in a bureaucratic structure; traditional conduct is expressed in a patriarchal structure; emotional conduct is expressed in a charismatic structure.n s Weber's discussion of the sociology of law is based on the various forms which institutionalized authority may take. Law represents a system of formal rules and regulations enforced by a bureaucratic structure. Weber makes a clear distinction between law, custom, and convention. A conduct code is a law if there exists in the social structure a group which has the authority to use force. "It is only with regard to the sociological structure of coercion that they differ. The conventional order lacks specialized personnel for the implementation of coercive power." This authority is vested in one institution, the State. [Vol. 47
CRIME, LATV, SOCIAL STRUCTURE
Today legal coercion by violence is the monopoly of the state.... We shall speak of "State law", i.e., of law guaranteed by the state, only when, and to the extent that, the guarantee for it, that is, specific coercion, is exercised through the specific, i.e., normally directed and physical, means of coercion of the political community. 40 Jerome Hall has analyzed criminal law in relation to the changes that have occurred in society. He views law as a means of solving social problems. In "Theft, Law and Society," Hall traces the development of the law of theft from the Carrier's Case through the eighteenth century when the law of theft included such crimes as embezzlement, larceny by trick, and obtaining property by false pretences. "Every legal problem arises within the framework of a particular set of social institutions".
'
These changes in the criminal law were brought about by the Industrial Revolution and the need which it created for a system of law which would protect a modem commercial economy. Hall regards the subject matter of criminology to be "law and society" rather than the individual offender.4
Primitive Law
The position taken by laine and Weber, namely, that a political authority is necessary in order to have law, has recently been challenged by anthropologists. E. S. Hartland declared that "custom is king," meaning that all custom is law. William Seagle represents another tradition when he states that law and custom are not one, and primitive peoples do not have law because they do not have courts and a state system. He denies that there is any such thing as primitive law.M Malinowski accepts the idea that primitives have law. He rejects the idea that law depends upon a central authority, courts, and a state system. He states that "in looking for law and legal forces, we shall try merely to discover and analyze all the rules conceived .and acted upon as binding obligations .... ,45 Law, according to Malinowski, is a binding obligation, and that which makes it binding is not the State or a court, but a system of reciprocity in social relationships. 46 MacIver and Page observe that Malinowski's notion of a "domain of legal rules" is in reality various levels of customary control. 7 Hoebel recognizes the difficulty encountered in Malinowski's view of law when he writes: "If an act produced disorder of any sort, he (-Mfalinowski) looked upon it as a criminal act." ' Hoebel and Llewellyn attempt to distinguish law and custom while, at the same time, they deny that a state system is necessary in order to have law. The point at which this view of modem culture clarifies the -primitive picture appears in the concept that not all devices which canalize conduct need be thought of as "law'. The point at which it obscures is in suggesting that only when officials of the political state come into reckoning-does it pay to think of any canalizing device as being law-stuff. 49 The Cheyenne Way is a study of Cheyenne law, or primitive law. The material presented here indicates that Cheyenne law was tribal law. Some writers have viewed the military society.as a quasi-judicial organization; however, when Buffalo Chief killed another Cheyenne he was exiled from the tribe, though he was acting under the authority of the military society. 0 The practice of the blood-feud existed or had existed in Cheyenne history. An aborted fetus was found; however, the feud was precluded since it occurred within the family unit."' In another place the authors state: "Homicide had ceased to be legally a matter for blood revenge."-2 Hoebel and Llewellyn, therefore, used the term "law" to apply to conduct codes sanctioned and enforced by social units other than the State.
Gerhard Mueller, following the anthropological tradition of Malinowski, Hoebel, and Llewellyn, criticizes Max Weber for stating that primitives have no criminal law. Mueller points out that primitives have a system of punishment. ". . . the infliction of a penalty, from whatsoever consideration and under whatsoever aspects, as a consequence of norm violation, is exactly what we define as criminal in its nature."-' Law and custom are thus distinguished on the basis of force and punishment.
Hoebel defines law in terms of force. "A social norm is legal if its neglect or infraction by an individual is regularly met... by the application of physical force by an individual or group possessing the socially recognized privilege of so acting."54 However, the group entitled to use force is not the same in the case of primitive groups and in the case of modem society. Hoebel recognizes this fact when he discusses the trend of the law. He quotes MacIver to the effect that social change among social units has been from simple to complex, from homogeneous to heterogeneous. Hoebel arranges cultural development along an evolutionary line from hunting to pastoral to agricultural to industrial. 55 As we progress from the simple hunting economy to the industrial economy we progress from tribal law to state law. "As for law, simple societies need little of it." 6 Social control in primitive groups is in the hands of the kindred. Social relations are intimate, direct, and face-to-face. Informal types of social control are used. There is no need for supra-familial authority; there is no need for state control. 7 Even among highly organized hunters, such as the Comanches 
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and Cheyenne, we find the clan and tribe, with tribal law. "Nevertheless, kinship continues to loom large in the law. Kinsmen stand together. Homicide and adultery continue to be the chief sources of difficulty, and they remain almost exclusively private offenses." $ "The development of criminal law remains weak." 59 Among Higher Hunters 33 percent allowed compensation for most wrongs in the place of the feud. There was always the right of the feud in the event the payment was not made. 6 " Among Horticulturalists 45 percent allow or make mandatory the acceptance of compensation in lieu of the feud. 61 An offense against the individual is an offense against his clan.6 Gradually, clue to industrialization, urbanization, and population growth, the kinship tie is dissolved, and in its place we have the institutionalized chieftainships and the King's Peace." "An offense against the individual has become a crime against the government."" "The struggle of the law through the ages of development on the primitive level has revolved around the problem of subordinating the kin-centered psychology to that of the community." ' ' 65 Hoebel views this shift in law as one from kinship to State, rather than from status to contract. 66 It must be remembered, however, that Maine also called attention to this shift from kinship to State.
Murdock observes that 99 percent of man's history has been without a government. Among primitives social control is informal, centered in the family. Technological advances and population growth made these informal controls ineffective, and as a result State control emerged. Among the Cheyenne the military society was used, but only for several weeks during the hunt. Most of the time the Cheyenne were without formal controls. 7 Murdock views the problem of social control as a problem of formal versus informal control.
In any modem society the regulation of human behavior, even in the smallest community, is accomplished through an inseparable compound of law and the mores, of institutionalized coercion and public opinion, of formal sanctions and informal social control.' 8 The major difficulty with the anthropologists's use of the term "law" is that it is used to refer to both family-centered control and State-centered control. It is rather puzzling to this writer that Hoebel starts his discussion of law by denouncing the people who define law in terms of a central authority, and then he concludes his survey of the development of law by noting, as did Maine and Weber, that a shiftin control has occurred from the family to the State. This use of the term "law" has been the object of criticism by other authors. Cantor points out the difficulty involved in the use of the term "law" in two different ways when he writes: "What has happened is that in modern times the judicial and legal institutions of Western European Society have been detached from other instruments of government and society." "Until a society has reached the point where there is a differentiation between legal and other social agencies, criminal law does not really exist as a body of distinct rules, procedures, and definitions of crime.0 If, as Cantor phrased it, crime is "the function of a complex Christi an, urban, industrial civilization," 0 then the term "crime" does not describe primitive data, for the terms "Christian," "urban," and "industrial" do not describe primitive social systems.
Many sociologists reject the notion that primitives possess a state system. MacIver denies that the modern state is to be found among primitives 7 Kingsley Davis points out that in primitive societies non-political structures, such as the clan, are used to maintain social orderY 2 Martindale and Monachesi write: "In a sacred society legitimate power is in the hands of kinship groups. Blood feuds are clan affairs. In secular societies legitimacy is in the hands of specialized institutions, with a legitimate basis." 7 3 Cairns compares Malinowski's definition of law with Cardozo's, and he concludes that Malinowski's definition does not apply to modern society, whereas Cardozo's does not apply to primitive societiesY 4 This confusion of law and custom has been discussed by Morris R. Cohen and Roscoe Pound, and they both conclude that law and custom can be and must be differentiatedY William Seagle summarizes this controversy when he states that "the temptation is strong to seek in primitive society those manifestations which in the modem world have come to be the subject matter of legal obligation, to select the customs relating to marriage, inheritance, and property and pronounce them to be primitive law."1 76 We must be careful in our system of logic if we attempt to use primitive data and data from modern society in the same system of explanation. The terms "law" and "crime" do not mean the same thing in these two cases, and it is misleading to use them to refer to two distinct types of social organization. If we view law as the product of social organization, then we must distinguish primitive organization from that which characterizes modern society.
State Law
To further differentiate primitive law and state law a discussion of the characteristics of state law is in order. The growth and development of the English law from tribal law to state law supports Maine's thesis that there has been a transition from
